
February 2016 | Practical Law40

nominees were ever elected to the DuPont board, the merger 
with Dow Chemical represented a win for Trian, which had 
previously called for a break-up of DuPont.

Yahoo! Inc. Spin-Off

In January 2015, following pressure from Starboard Value LP, Yahoo 
announced plans to spin off its stake in Alibaba Group Holding 
Ltd. in order to focus on building its core business. Although 
investors were initially supportive of the plan, concerns over 
the tax implications of the deal grew after the Internal Revenue 
Service denied Yahoo’s request for a private letter ruling on 
whether the deal would be tax-free. In November 2015, Starboard 
urged Yahoo to drop the spin-off plan and sell its core businesses. 
Yahoo later announced in December 2015 that it would suspend 
the proposed spin-off of its Alibaba stake and instead explore 
a spin-off of its core businesses. On January 6, 2016, Starboard 
delivered a letter to the board of Yahoo urging it to change its 
management, business strategy, and board composition.

Dell Inc., Michael Dell, Silver Lake, and EMC Corporation

The Dell/EMC deal, the fourth largest US-based deal of the 
year, arose in part out of the urging of activist investor Elliott 
Management Corporation. Elliott first disclosed its stake in 
EMC in July 2014 and in October 2014 began publicly urging 
the company to pursue a sale. The Dell/EMC deal represents 
the largest deal ever in which the target company had been the 
focus of an activist campaign to sell itself (excluding the Actavis/
Allergan deal, which derived in part from the maneuvering of 
Pershing Square, but not toward Pershing Square’s preferred 
buyer, Valeant Pharmaceuticals International). 

Energy Transfer Equity LP and The Williams Companies, Inc.

The fifth largest US-based deal of the year is also the second 
largest sale ever to have followed an activist campaign for a 
sale. In December 2013, Corvex Management LP and Soroban 
Capital Partners acquired stakes in The Williams Companies 
and, two months later, reached an agreement with the company 
to put two directors on the company’s board. In May 2015, the 
company entered into an agreement to acquire its partnership 
subsidiary Williams Partners L.P. for $13.8 billion in an all stock-
for-unit transaction.

However, an announcement that the company would pursue 
strategic alternatives followed in June 2015, and in September 
2015, the company agreed to a sale to Energy Transfer Equity 
LP. This deal, in effect, was a topping bid spurred by shareholder 
activists, and the termination of the agreement with Williams 
Partners L.P. triggered a $428 million break-up fee that was 
satisfied through a waiver of a portion of the quarterly incentive 
distributions that The Williams Companies would ordinarily 
receive from Williams Partners L.P. 

Ann Inc. and Ascena Retail Group, Inc.

Ann Inc., the parent company of women’s retailers Ann Taylor 
and LOFT, had been under activist pressure to sell itself since 
2014, when Engine Capital LP and Red Alder LLC (collectively 
owning less than 1% of Ann Inc.) urged the company to sell 
itself as soon as possible. In May 2015, Ann Inc. agreed to a 
sale to a strategic buyer, Ascena, owner of Dressbarn and 
Lane Bryant.

Steven discusses highlights from public M&A and provides 
projections for 2016:

The past year saw record levels of M&A activity, both in 
terms of deal size and volume. Do you expect to see a 
healthy M&A market for the foreseeable future, or is the 
surge a sign that companies are acting quickly before the 
deal environment changes?

We expect to see a healthy M&A market for at least the 
first part of 2016. Obviously, last year ended on a high 
note as M&A volumes surpassed the previous record set in 
2007. On the back of this record-setting year we continue 
to see a strong pipeline of deals, which bodes well for 
2016. Buyers remain optimistic despite macroeconomic 
and geopolitical uncertainty, such as an economic 

slowdown in China, the Greek debt crisis, and continued 
instability in the Middle East. We also saw the Federal 
Reserve raise interest rates for the first time in a decade. 
Buyers have generally shrugged off these challenges in 
the context of pursuing acquisitions, because investors 
continue to demand growth in a low revenue growth 
environment and M&A activity presents a viable option for 
management teams to achieve that growth. 

In the end, robust M&A activity requires just the right 
combination of economic and psychological factors. 
Some key economic factors, such as growing levels of 
cash on corporate balance sheets and available credit, 
have been in place for quite some time. However, we 
did not experience a material increase in M&A activity 
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MeadWestvaco Corporation and Rock-Tenn Company

In January 2015, MeadWestvaco and Rock-Tenn agreed to 
a merger of equals valued at $16 billion in combined equity 
values. The deal came after Starboard Value disclosed its stake 
in MeadWestvaco in June 2014 and criticized the company’s 
performance. In response, in January 2015, MeadWestvaco 
announced that it would spin off its specialty-chemicals 
business. Those plans did not end with the announcement of the 
Rock-Tenn merger two weeks later.

TOPPING BIDS

2015 saw its fair share of “deal jumps,” both successful and 
unsuccessful. Notable topping-bid scenarios from the second 
half of 2015 are described below. 

Microsemi Corporation, Skyworks Solutions, Inc., and  
PMC-Sierra, Inc.

In November 2015, Microsemi agreed to acquire PMC-Sierra in a 
$2.5 billion cash-and-stock deal. This agreement was a superior 
offer to Skyworks’ October 5, 2015 agreement (as amended 
and restated on October 29, 2015) to acquire PMC-Sierra for 
$2.27 billion in cash, and triggered payment of a $88.5 million 
break-up fee to Skyworks.

Bridgestone Americas, Inc., Icahn Enterprises, and  
The Pep Boys - Manny, Moe & Jack

In October 2015, Bridgestone agreed to buy Pep Boys for $15.00 
per share in cash. On December 7, 2015, Carl Icahn and Icahn 
Enterprises L.P. submitted an offer to buy Pep Boys for $15.50 

per share. In response, on December 11, 2015, Bridgestone and 
Pep Boys amended their merger agreement to match this $15.50 
per share bid. At that point, Icahn Enterprises raised its offer to 
$16.50 per share and added that it would automatically top any 
Bridgestone offer by $0.10, up to $18.10 per share. Bridgestone 
re-raised its offer, but only to $17.00 per share, which Pep Boys 
still deemed superior to the Icahn Enterprises bid. Whatever 
complaint Carl Icahn may have had at that point, he did not 
pursue, instead raising his offer to a flat $18.50 per share. 
Bridgestone did not match that offer and Icahn Enterprises and 
Pep Boys entered into an agreement on December 30, 2015. 

Diodes Incorporated, Montage Technology Group Limited,  
and Pericom Semiconductor Corporation

Diodes first reached an agreement to acquire Pericom on 
September 2, 2015, at a price of $17.00 per share in cash. On 
September 30, 2015, Montage submitted an offer of $18.50 
per share to Pericom’s board. In response, on November 6, 
2015, Diodes and Pericom amended their merger agreement 
to increase the consideration to $17.75 per share, while also 
increasing the size of the break-up fee from $15 million to 
$15.7 million. Throughout the bidding war, Pericom repeatedly 
rejected Montage’s offer, even after it was revised to $19 per 
share, citing financing and regulatory uncertainty. The Diodes/
Pericom deal closed on November 24, 2015.

 For summaries of the deals mentioned in this article, visit What’s 
Market on Practical Law and search by party name.

levels until we observed a rising level of confidence in the 
C-suite and in the boardroom. Now that this long-awaited, 
fragile balance has been achieved, we believe the current 
environment can sustain this level of deal activity, at least 
in the short term. 

Private equity firms have mostly stayed on the sidelines 
throughout the surge in public M&A deals. Do you expect 
that trend to continue, or will private equity firms find 
reason to re-enter the public M&A arena?

Private equity firms have proven over time that they are 
creative dealmakers and that they will find ways to transact in 
virtually any environment. While activity levels in this segment 
may not be as frothy as some anticipated, particularly in 
light of the overall strength of the M&A market, we expect 
2016 will be a reasonably busy year for sponsors.

Private equity firms continue to have plenty of dry powder 
to invest and a boom in mega-mergers is usually followed 
by a steady stream of divestitures. Private equity is the 
natural buyer for these assets. Nonetheless, a choppier 
debt-raising environment, especially for highly leveraged 
transactions, coupled with lofty stock market valuations, 
will continue to present challenges for sponsors as they 
compete with strategic buyers, particularly for the more 
sizable transactions. 

Shareholder activists continued to play outsized roles 
in the M&A and governance spheres in 2015. Now that 
shareholder activism is no longer a new phenomenon, 
where do you see the relationship between public company 
boards and activists heading in 2016?

Over the past several years, many public company boards 
have adjusted their view of activists. The reflex to circle the 
wagons and fight the activist (described in an earlier time as 
a “corporate raider”) at almost any cost to the company has 
given way to a more measured approach, which is usually 
marked by a willingness to engage in an open dialogue. 

A substantial number of activist situations end in a 
settlement at a fairly early stage, often resulting in board 
representation for the activist. In turn, activists have 
become longer-term players. According to some surveys, 
average hold periods have increased substantially to 
nearly three years. We believe that this evolution in 
the relationship between activists and companies will 
continue. Management teams and, in some cases, lead 
directors will spend more time than ever before on 
shareholder engagement activities in 2016, while activists 
will need to continue to demonstrate to the broader 
shareholder base that their perspectives and ideas are 
aimed at more than just short-term gain.
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